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Executive summary

Every year, hundreds of Massachusetts children who
have never been found guilty of a crime are locked
in jail-like facilities while they await trial. Others are
locked up because they have violated a condition of
probation by doing something like failing to attend
school or arguing with their parents. The majority of
these kids are charged with low-level offenses and
pose little risk to themselves or others. However, the
Commonwealth spends millions of dollars to detain
them, leading to worse outcomes for both kids and
communities.

Detention is traumatic — disrupting normal ado-
lescent development and interfering with education.
It also significantly reduces kids’ chances of growing
up into successful, law-abiding adults. This report

highlights why detention is harmful to kids, whom
we detain, and which alternatives to detention are
working well in Massachusetts. It also calls attention
to work that still needs to be done, including the
need to expand models already being developed at
the local level to reduce juvenile incarceration around
the Commonwealth.

Key findings include:
Detention is traumatic, disconnecting youth
from their families and other positive supports
and interfering with their education

Detention makes kids more likely to drop out of
school and reoffend, and decreases their chances
of being employed as adults

PHOTO BY RICHARD ROSS.



While declining juvenile crime rates have led to
fewer detentions overall, the proportion of ar-
raigned kids who are detained has held constant
despite ongoing reform efforts

More than 50% of youth in detention have only
misdemeanor charges, a percentage that has in-
creased over time

Approximately %3 of the detention population
are youth of color, with racial disparities in de-
tention worsening over time

About 40% of youth in detention have open
child welfare cases and 50% have educational dis-

Programs focused on specific populations, such
as youth with open child welfare cases

While these efforts are helping to reduce the num-
ber of kids who experience the detrimental impacts
of detention, more work needs to be done. Citizens
for Juvenile Justice recommends that Massachu-
setts:

I.

Increase pre-arraignment diversion options and
make them available in all counties, including
restorative justice and other community-based
programs

e i for further ref. 2. Make detention and out-of-home placement a
abilities, suggesting avenues for further reform last resort for all youth
A number of system stakeholders are engaged in in- 3. Continue to expand community-based alterna-
novative work to reduce unnecessary incarceration, tives for youth at all stages of the process
including: 4. Implement specific, targeted reforms to ad-
Pre-arraignment diversion programs to prevent dress overrepresentation of certain popula-
kids from entering the justice system tions, particularly youth of color and youth in
Community-based alternatives to detention that the child welfare system
provide services to kids while they remain at 5. Significantly expand and improve the collection

home

Alternatives to secure detention, including foster
care

and use of data about youth who are in or at risk
for involvement in the juvenile justice system in
order to ensure that what we are doing is evi-
dence-based, fair, and effective

Unlocking Potential: Addressing the Overuse of Juvenile Detention in Massachusetts is available at

cfjj.org/unlockingpotential.php.

A companion report by the Massachusetts Budget and Policy Center, Unlocking Potential: Exam-
ining the Funding of Juvenile Detention and Effective Alternatives in Massachusetts, explores budget trends
for juvenile detention over time. It looks at newer alternative programs for kids entering the juvenile
justice system, and compares costs across the detention continuum. The report finds that placement
in a secure facility is not only the most harmful option for kids, it is the most expensive. A commu-
nity placement in foster care is the least expensive detention option costing less than half a place-
ment in secure facilities. Alternatives to detention are even less expensive than foster care and keep
non-violent kids out of secure facilities. The report further finds that the number of alternative
placements is increasing, but that implementation has been slow and uneven. This report is available

at massbudget.org/kids.php.



Introduction

Every year, Massachusetts spends millions of dollars
to lock up youth in juvenile “detention” facilities,
not because they have been found guilty of a crime,
but because they are unable to pay for bail or have
violated a condition of probation by doing some-
thing like failing to attend school or arguing with
their parent. We do so even though the vast major-
ity of these youth are charged with minor offenses
and pose no risk to themselves or others.

Evidence is increasing that locking kids up not
only costs a lot of money, but leads to worse out-
comes for both kids and communities. Detention is
traumatic — disrupting normal adolescent develop-
ment and interfering with education. It also forces
kids deeper into the justice system and significantly
reduces their chances of growing up into successful,
law-abiding adults. As a result, there is a growing na-
tional movement to replace unnecessary incarcera-
tion of youth with more effective, community-
based options, many of which divert youth with
low-level offenses from the court system entirely.”
Nationally and in Massachusetts these efforts have
been strengthened by the adoption of programs
promoting more rational, evidence-based practice
in the juvenile justice system.”

Over the past decade, declining juvenile crime
rates and implementation of a model funded by the
Annie E. Casey Foundation, the Juvenile Detention
Alternatives Initiative (jpa1),’ have allowed Massa-
chusetts to cut the number of kids in detention by
half* System players throughout the Common-
wealth — including the Department of Youth Serv-
ices (DYs), judges, attorneys, police officers, and
other service providers — are engaged in innovative
work to prevent unnecessary detention of youth. As

a result, the percentage of detained kids who are
sent to community-based placements rather than
secure facilities has increased.” From programs that
divert kids from entering court to a Dys-operated
foster care model that allows detained youth to re-
main in their communities, these efforts demon-
strate that there are opportunities to better respond
to youth who come into contact with the juvenile
justice system.

Despite this progress, there is still tremendous
room for improvement. Massachusetts continues to
detain about one-third (¥3) of youth who are ar-
raigned in court, a rate that has held constant for
years.’ A growing number (the majority) of detained
youth have only low-level charges, and we dispro-
portionately lock-up youth of color, kids involved in
the child welfare system, and students with disabil-
ities. Many stakeholders have limited knowledge
about programs outside their own county, creating
a huge opportunity to share and expand on current
efforts.

This report highlights why detention is harmful
to kids, whom we detain, and which alternatives to
detention are working well in Massachusetts. It also
calls attention to work that still needs to be done,
including the need to expand models already being
developed at the local level to reduce juvenile incar-
ceration around the Commonwealth. A companion
report prepared by the Massachusetts Budget and
Policy Center, Unlocking Potential: Examining the
Funding of Juvenile Detention and Effective Alternatives
in Massachusetts, explores in-depth the budgetary
and cost-savings implications of further reform.



How do Massachusetts teens
end up in detention?

Massachusetts law requires that when a child is ar-
raigned (formally charged with a crime) and awaiting
trial, he’ must remain in the custody of his parent
or guardian unless:

1. The Court believes that the child will not re-
turn to court for future case proceedings. In
that case, the Court can either impose condi-
tions designed to ensure that he will return to
court or set a cash bail.® If the child cannot pay
for bail, he may be detained pre-trial until bail
is posted or the case is resolved,;

or

2. The youth is charged with certain serious
offenses, and a judge determines that he would
present a danger to others and no conditions of
release will reasonably assure community

safety’

A child may be also be detained pre-trial if, at some
point prior to trial, he commits another offense™ or
disobeys pre-trial conditions of release that were
imposed by the Court; these conditions can include
things like not being tardy for school, refraining
from arguing with his parents, or not associating
with certain peers.” Children who are detained pre-
trial have not been found to have committed any
crime and are legally presumed innocent. Detention
is different from longer-term “commitment” to DYs,
which is a sentencing option after a child has been
adjudicated delinquent (the equivalent of being found
guilty of a crime).

Kids can also be detained after their initial case
is resolved; if they were placed on probation and al-
legedly violated its terms, they may be sent to de-
tention while they await a hearing on the violation.”

Nearly half (44%) of kids in detention are there for
this reason.” Research from Massachusetts jDAI
concluded that for these youth, the violations were
far more likely to be “technical” violations such as
missing school or a meeting with the probation
officer, rather than a new arrest.™

Youth who are detained are placed in the “cus-
tody” of Dys, and the majority are held in a locked
pys facility. While facilities differ across the Com-
monwealth, a number are jail-like institutions with
barbed wire, barred windows and doors, uniforms,
and institutional sleeping and dining facilities.

On average, kids in Massachusetts spend
roughly three weeks per stay in detention.” While
three weeks may not sound like a long time to busy
adults, three weeks in the life of a middle or high
school student is enormous; for youth who may
have been struggling academically; it could mean the
end of any hope of passing their grade level. A small
but troubling fraction of kids (5%) are detained for
two months or more, including a number with very
minor offenses — one girl charged with shoplifting
languished in detention for nearly three months.”
Again, inadequate data exists to track how many
youth cycle in and out of detention facilities multi-
ple times, but it is likely that some youth spend sig-
nificantly more than three weeks in locked facilities
before they are ever found guilty of a crime.



Overview of diversion and detention decision points

This chart is intended to show the points at which diversion and detention decisions are made.
It does not provide a comprehensive view of how youth travel through Massachusetts' juvenile justice system.

Police
diversion
(no court

record)

Police record arrest

DA
diversion
DA gets case and decides (no court
whether to prosecute record)

Arraignment
(youth charged in court)
Permanent juvenile court record created

Court decides whether
to detain child for violation

Trial or plea agreement

DYs detention Youth is adjudicated

(secure detention, not delinquent and
shelter care, Court finds that child case is dismissed
or foster home) committed a crime

Child may be placed on probation (most
common disposition) or committed to pys

If Probation wants child to be
detained, Court holds preliminary
hearing to decide whether to
detain child pending probation
violation hearing

Probation violation hearing




Why is detention harmful to kids

and communities?

Incarceration of young people — especially young
people who have not been found guilty of commit-
ting any crime — is problematic for many reasons. It
is traumatic, not just because of the experience it-
self, but because it disconnects youth from all of the
positive supports that are necessary for healthy
youth development: family, school, peers, commu-
nity activities, and needed support services (includ-
ing mental health or substance abuse treatment).
Research also shows that once youth are locked up,
they are more likely to be treated harshly by other
system players or accept unfavorable plea deals sim-
ply to get out of a facility, driving them further into
the justice system.

In addition to causing harm to youth, detention
harms communities by actually increasing the like-
lihood that youth will commit a future crime.”
Youth who are detained are also less likely to grad-
uate from high school or secure long-term employ-
ment as adults.

Detention is traumatic and undermines
healthy youth development
The experience of detention is deeply traumatic for
young people. Kids are taken away from their par-
ents, handcuffed and shackled,® strip searched,"”
and forced to live in a jail-like facility with other
frightened and upset young people. Youth in deten-
tion wear a uniform and sleep in a bed that isn’t their
own in a locked room with strangers. Younger chil-
dren with misdemeanor charges may be surrounded
by kids who are older, bigger, and have lengthy
delinquency histories and serious charges. Incarcer-
ation increases opportunities for kids to negatively
influence each other.”

For the more than one-third of the girls and 15%
of the boys in the juvenile justice system that have

previously been sexually abused, assaulted, or raped,”
the experience of detention can be re-traumatizing.
Some young people choose to not visit with parents
or other family members rather than being subjected
to the repeated strip searching that is required fol-
lowing family visits for youth in facilities.

Parents play a critical role in preventing delin-
quency,” but detention substantially interferes with
and can undermine this key relationship. Incarcer-
ated youth have fewer behavior incidents and per-
form better in school when they see their families
regularly,” but kids are often detained far from
home, making it difficult for families to visit. For a
family in Western Massachusetts, a trip via public
transportation to see a child could take more than
eight hours round trip on three separate buses. Even

Myth: Detention can serve as a helpful
“wake up call” for kids who are starting to
display problematic behavior.

Fact: Not only is this an unlawful use of pre-
trial detention, it is also counter-productive.
Detention takes kids away from their fami-
lies, schools, and support systems and ex-
poses them to negative peer influences in a
traumatic environment. These experiences
increase the odds that kids will reoffend.™
Furthermore, there is no empirical support
for the notion that kids can be scared into
compliance. In fact, research shows that
“Scared Straight” and other similar pro-
grams, which briefly expose youth to prison
life in order to scare them from engaging in
future delinquency, actually sncrease recidi-
vism.”



when parents and siblings are able to visit consis-
tently, a child in detention still sees his family only
a few hours a week.

Detention also disrupts any other positive rela-
tionships kids have, as well as participation in ex-
tracurricular activities such as sports teams or Boys
& Girls clubs. These connections serve as buffers
against delinquency’® and the consequences of cut-
ting them off continue even after a child returns
home. A sports team may not allow a child to rejoin
after he has missed several practices and games. A
therapist may close out a child’s case by the time he
returns home.

For youth who have pre-existing mental health
needs, secure detention can exacerbate their prob-
lems rather than improve them.” Being discon-
nected from mental health providers while in a
particularly traumatic environment can cause a se-
rious setback for some youth. Though pys provides
acute mental health services for kids in detention,
temporary clinicians cannot step into the shoes of
a long-term care provider. Kids on medication for
mental health or other reasons may also have gaps
in their treatment during the transition to and from
detention.

Myth: Detention can be a way to get a child
connected with the services that he needs.

Fact: Locking a child up to “get services” is
neither legal nor effective. Services in deten-
tion facilities are designed simply to help
youth adjust to detention and ensure their
safety while they are there, not to address
their comprehensive physical or behavioral
health needs. In addition, services provided
in secure facilities are less effective than
community-based programs.™

Undoing educational progress

Detention significantly interferes with kids’ ability
to attend and succeed in school. Kids in detention
miss an average of three weeks at their home
school,” and the classes they attend in detention are
not a sufficient substitute. Teachers in facilities con-
tend with a huge range of grade levels and a revolv-
ing door of students as youth enter or leave the
program. Though half the youth in detention re-
ceive special education services in their home

PHOTO BY RICHARD ROSS.
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school,* it can take weeks for Dys to get a copy of
their Individualized Education Plans (1ep) and other
school records, if it receives them at all. Many kids
end up on a trajectory that leads them to drop out.”
Once youth return to their home school, they often
face additional barriers, including schools refusing
to re-enroll them or let them make up missed work.

Pre-trial detention drives kids
further into the system
Ajudge’s decision to detain a child pre-trial also neg-
atively influences future decisions in a child’s case.
Detention can pressure an unsophisticated adoles-
cent to agree to a plea deal and may lead to harsher
treatment by the system, increasing the likelihood
that the young person will be found delinquent and
committed to DYS (incarcerated after his case ends).
Kids in detention pre-trial are often given a
choice between staying in detention longer to have
a trial or agreeing to a deal that will allow them to
go home. Research indicates that adolescents are
generally more likely to over-value the short-term
“reward” of getting out over the long-term conse-
quences of an adjudication,” and may therefore be
more willing to accept a plea even if it results in a
lifetime record. Attorneys report that even
teenagers who are innocent of any wrongdoing can

be eager to accept a plea if it means they can get out
for an important sports game or a party with peers.”

National research suggests that, even after con-
trolling for a range of factors, pre-trial detention in-
creases the likelihood that a young person will be
convicted’ and sentenced to an out-of-home place-
ment.” In some studies, pre-trial detention in-
creased the odds that a child would receive an
out-of-home sentence more consistently than any
other variable, including prior offenses and offense
seriousness.”

Long-term consequences of incarceration
Separating a child from his family and other sup-
ports, interrupting his education, exposing him to
trauma and the influence of delinquent peers, and
stigmatizing him — all of this disrupts normal de-
velopment. Not surprisingly, youth who are incar-
cerated have poor long-term outcomes.” Looking
at pre-trial detention specifically, one study showed
that youth who were detained reoffended at rates
almost double those of participants in an alternative
program, even though risk assessment scores for
those in the alternative program indicated that they
were at higher risk for engaging in subsequent delin-
quent activity.”

Incarceration interferes with success in other
areas as well.” Incarcerated youth are less likely to
graduate from high school than their peers, even
after controlling for variables including risky behav-
ior and delinquency. *° The effect is weaker for those
incarcerated during summer vacation, suggesting
that school disruptions caused by detention play a
large role in pushing kids out of school.* Youth who
are incarcerated also have lower levels of employ-
ment more than a decade later, even controlling for
adult incarceration and work experience.”

Of jurisdictions that have reduced their deten-
tion populations as part of the Juvenile Detention
Alternatives Initiative A1), the majority have seen
safety outcomes improve. Pre-trial re-arrest rates
and overall juvenile crime rates have both decreased
in most JDAT sites, and in some areas, the decline has
greatly outpaced the national average.”



What do we know about kids

who are detained in Massachusetts?

We know that incarceration is
generally associated with nega-
tive outcomes for kids as well as
communities. One would hope,
then, that detention would be
reserved for the tiny number of
young people who cannot safely
remain in their communities
while awaiting trial or a proba-
tion violation hearing, or for
whom we have no other way of
securing their return to court.
Data provided to CfJJ by the
Department of Youth Services,
however, tells a very different
story.

Despite steep declines in
juvenile crime, Massa-
chusetts continues to de-
tain a large fraction of
youth who are arraigned

Despite a steep decline in the
number of youth charged with
crimes in Massachusetts over the
last five years, the Common-
wealth continues to detain a large
percentage of the youth who are
arraigned. The rate of detention
for those coming into court has
remained relatively constant,
with about one-third of arraigned
youth being held.** Just under
2,000 kids were detained in Mas-
sachusetts in 2012.¥

Given the negative outcomes that pre-trial de-
tention leads to, it is deeply troubling that only a tiny
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Most serious charge of detained youth

Misdemeanor
58%

201 data provided by Department of Youth Services
Research Division. On file with CflJ.

fraction of the youth in pre-trial
detention facilities in the Com-
monwealth are held there be-
cause they are believed to pose a
safety risk to themselves or oth-
ers. Instead, kids in detention
tend to be accused of relatively
minor offenses, and few of them
present a high level of risk.*
58% of youth in detention
are charged with only mis-
demeanors,” and the propor-
tion of kids
misdemeanor charges is increas-
ing; in 2006, in comparison, the
majority of kids in detention

detained for

were charged with felonies.* Even the term “felony”
can be misleading, as felonies encompass many



Locking kids up for not going to school?

Many youth awaiting trial “voluntarily” agree to conditions of pre-trial probation such as “attend

” «

school daily, on time, without incident,

obey home rules,” and “attend counseling.” In reality, many

of these agreements are voluntary in name only, as judges make clear that they will detain youth if they
do not agree to these conditions. Kids on probation after being adjudicated delinquent are typically re-
quired to abide by similar conditions. Unfortunately, many conditions are unrealistic for young people
to achieve consistently. A child who struggles to behave in school due to an emotional disability, for ex-
ample, is unlikely to be successful at attending school “without incident” for the many months that his
case is pending. In other contexts, these types of violations are known as “status offenses” because
they are not criminal acts and are unlawful only due to the child’s “status” as a minor. Massachusetts
law generally prohibits secure confinement of youth charged with status offenses and was recently up-
dated to emphasize the importance of serving these kids in their communities.”* Nevertheless, we
continue to incarcerate children for violating these kinds of “technical” conditions of probation,
which is contrary to what we know works for kids as well as the law regarding status offenders.

non-violent offenses; for example, stealing an iPhone
or a nice jacket (because of the value of the item) or
using a credit card without permission. Further-
more, less than a quarter of detained youth end up
committed to a secure facility at the conclusion of
the case® — 78% are either not found guilty of the
underlying offense or are released on probation.™
Why are so many low-risk youth with low-level
offenses being detained? Despite substantial evi-
dence to the contrary, some players in the juvenile
justice system think that detention is a good “wake
up call” for kids.”" In some cases, angry parents re-
fuse to take their kids home or the Department of
Children and Families does not have an appropriate
placement, so kids are locked up because they have
nowhere else to go.”” In addition, almost half the

Placement of detained youth

Percent Secure detention Shelter care

Community-based option

FY2012 FY2013

STATE OF THE INITIATIVE POWERPOINT PRESENTATION, MASSACHUSETTS
JUVENILE DETENTION ALTERNATIVES INITIATIVE 6, Department of Youth
Services, November 12, 2013. On file with CflJ.

youth in pys Detention facilities are held only be-
cause they violated a term of probation.”

One promising development is Dys’s recent re-
duction of its use of secure detention. In fiscal year
2013, 7% of detained youth were in community-
based foster homes and 27% were in “shelter care”
settings, which have locked exterior doors and often
require removal of a child from their home commu-
nity but feel more like group homes than jails.” Nev-
ertheless, the majority of detained youth are still
placed in secure facilities.

Certain youth are disproportionately
subject to detention

It is clear that Massachusetts detains a large number
of youth who have committed very minor offenses.
The youth our courts detain are also disproportion-
ately black and Latino, abused and neglected, edu-
cationally underserved, and suffering from trauma.

Disproportionate minority contact

Large racial and ethnic disparities persist in deten-
tion. Though only 33% of Massachusetts children
are youth of color,* they made up 67% of the de-
tention population in 2012.” Latino youth were 4
times more likely than whites to be in detention
during 2012, while black youth were detained at 7
times the rate of whites.”

Inadequate data regarding race and ethnicity at
earlier stages in the system makes it difficult to fully
determine why youth of color are overrepresented
in detention. Among those who were arraigned,
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Disproportionate minority contact

Percent White Black Latino Asian
1 1
\ \ black and Latino youth were more than 1.6
‘ times more likely to be detained than
whites in 2012.”> Moreover, while deten-
v tion rates continue to drop for youth of all
races, they are decreasing more slowly for
black and especially Latino youth, so racial
Mass. children Arraignments Detentions disparities in detention are actually zncreas-

7ng. This may be due, in part, to the fact
2012 statewide data available at http://datacenterkidscount.org/data/tables/103-child-population-  that diversion and alternative-to-deten-
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2012 detention data provided by Department of Youth Services Research Division. On file with CflJ. tion programs are dlsproportlonately lo-

2012 arraignment data provided by Department of Probation Research Division. On file with CflJ. cated in counties with smaller minority

Change in detention population by race/ethnicity populations.
White Black Latino Asian Youth involved with the
2000 Department of Children and Families

Youth involved with the Department of
Children and Families (DcF), the Massa-
1500 chusetts agency responsible for protecting
children from abuse and neglect, are vastly
overrepresented in detention. Kids in-
1000 volved with both DcrF and the juvenile jus-
tice system are known as “dually-involved”
or “multi-system” youth. Only 2.4% of
children in Massachusetts have open DCF

500
6 .
cases, * but about 40% of youth in deten-
_\/\-\. tion — and close to 60% of girls in deten-
o tion — are involved with pcr when they
. 6 .
2007 2008 2009 2010 20m 202 are detained.”” These numbers only in-
STATE OF THE INITIATIVE POWERPOINT PRESENTATION, MASSACHUSETTS JUVENILE clude youth with current DCF cases; if
DETENTION ALTERNATIVES INITIATIVE 8, Department of Youth Services, November . . . .
12,2013. On file with Cfl. those with prior DcF involvement were in-

cluded, they would be even higher.
Percent of detained youth with open child welfare cases

(by race/ethnicity and gender) Youth with educational disabilities

Youth with identified educational disabil-
ities also have a disproportionate presence
in detention. Though only 17% of students
in Massachusetts qualify to receive special
education services,” half the youth in de-
tention were receiving special education
services in their home schools prior to
being detained. ” Of these, more than half
have an emotional disability as their pri-
mary disability.** This means that, while
only 1.4% of students in Massachusetts
have an emotional disability,® more than
a quarter of youth in detention have an

Girls Boys

Rlack Asian White I atino Other All
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students detention

Statewide data from Thomas Hehir, Todd Grindal and Hadas Eidelman,
Review of Special Education in the Commonwealth of Massachusetts,
report commissioned by the Massachusetts Department of
Elementary and Secondary Education 7 (2012). Detention data is for
youth in detention longer than 7 days. STATE OF THE INITIATIVE
POWERPOINT PRESENTATION, MASSACHUSETTS JUVENILE DETENTION
ALTERNATIVES INITIATIVE 42, Department of Youth Services, November
12,2013. On file with CflJ.

emotional disability. Compared to the general pop-
ulation, youth in detention are also more likely to
have a specific learning disability, a health-related
disability, an intellectual disability, or multiple dis-
abilities.

Furthermore, kids in detention with educational
disabilities tend to have particularly high levels of
need; almost 60% were in substantially separate
classrooms, separate day schools, or residential place-
ments prior to being detained, and only 25% spent at
least 80% of their school day in classrooms with typ-
ically-developing peers.” In comparison, 63% of stu-
dents with disabilities in Massachusetts are in regular
classroom settings for at least 80% of the day.”

Youth with complex trauma and significant
mental bealth needs

Massachusetts does not currently track how many
youth in the juvenile justice system suffer from
trauma exposure or have mental health diagnoses.
National research, however, found high rates of ex-
posure to complex trauma among justice system-in-
volved youth.” 62% had experienced trauma within
their first five years of life and 90% had experienced
multiple types of trauma during their lives. Some of
the most prevalent types included separation from
caregiver, death of a loved one, exposure to domes-
tic violence, emotional abuse, physical abuse, com-
munity violence, neglect, and — especially among
girls — sexual abuse, assault, or rape.

These complex trauma histories make kids
highly susceptible to mental health disorders. Com-
pared with adolescents who experienced a single
type of trauma (who themselves display dispropor-
tionately high rates of mental health problems),
adolescents who have experienced multiple forms
of trauma have double the risk of depression, triple
the risk of post-traumatic stress disorder (PTsD),
three to five times increased risk of substance abuse
disorders, and five to eight times increased risk of
multiple disorders.”” National research suggests
that approximately 70% of youth involved with the
juvenile justice system meet the criteria for at least
one mental health disorder and the majority have
two or more diagnoses.”” Roughly one-quarter have
a mental health disorder severe enough to require
significant, immediate treatment,” and 60% also
have a substance abuse disorder.”

Understanding the high rate of trauma and be-
havioral health needs among justice system-in-
volved youth is critical for evaluating and
responding to their behavior.” Depressed youth, for
example, may be irritable and hostile, and youth
with PTSD may react aggressively to perceived
threats. These adolescents are more likely to engage
in behavior that results in not just court involve-
ment, but also in decisions that push them deeper
into the system, particularly when they are removed
from family or community supports.

LGBTQ youth

Lesbian, gay, bisexual, transgender, and queer/ques-
tioning (LGBTQ) youth are overrepresented in
groups that are at higher risk for detention and are
therefore probably overrepresented in detention as
well.”* LGBTQ youth are particularly vulnerable to ha-
rassment in detention,” and may have unique needs
that are not adequately addressed by standard de-
tention procedures. However, none of the agencies
involved in the Massachusetts juvenile justice sys-
tem currently collect information about LGBTQ sta-
tus, though Dys is working to implement staff
trainings and other changes to be more responsive
to the needs of these children.
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Promising Massachusetts programs

Given the significant harms that holding kids in de-
tention facilities can cause, avoiding these place-
ments whenever possible is wise. As discussed
below; some of the alternatives to secure placements
being explored in Massachusetts include pre-ar-
raignment diversion programs, community-based
alternatives to Dys-run detention, Dys-operated al-
ternatives to secure detention, and programs fo-
cused on particularly vulnerable populations.

Fostering innovative practice

Massachusetts has made significant strides in
reducing its detention population over the
last decade, and several promising alternative
programs have been developed to address
youths’ needs in their communities. Much of
this progress has been fostered by the Annie
E. Casey Foundation’s Juvenile Detention Al-
ternative Initiative JpA1), which focuses on
reducing reliance on secure detention. Massa-
chusetts’ participation in JDAI since 2006 has
greatly improved the way the Commonwealth
handles kids who come in contact with the
justice system.

Pre-arraignment diversion

Across the United States, nearly half of youth who
are alleged to have committed offenses are diverted
from formal court processing altogether.” This
makes sense, as a substantial portion of first-time
offenders do not reoffend and formal case process-
ing generally increases recidivism.”” In Massachu-
setts, where a youth cannot expunge a court record
even if he is subsequently determined to be inno-
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cent, an arraignment record can follow a young per-
son for the rest of his life. Accordingly, many kids
who commit offenses could be better served by in-
terventions which hold them accountable through
pre-arraignment diversion programs that keep them
from entering the court system in the first place. Di-
version can reduce further system involvement, pre-
vent youth from being stigmatized as “delinquent,”
and save money.” As discussed below, diversion can
work even for repeat offenders and those with rela-
tively serious charges.” Unfortunately, Massachu-
setts lags behind the rest of the country in providing
pre-arraignment, community-based diversion pro-
grams.

Traditional diversion

District attorneys in most Massachusetts counties
run diversion programs for first-time non-violent
offenders.” Participants are asked to complete a va-
riety of tasks, such as individual counseling, group
therapy, community service, and paying restitution
to the victim. If a child completes the program, his
case is not prosecuted. There are also diversion pro-
grams in certain counties that focus on addressing
the specific issue that brought the child into court.
For example, youth who attended an illegal bonfire
might be given the opportunity to take a fire safety
course rather than being arraigned.

Unfortunately, pre-arraignment diversion is still
not available to youth in Berkshire County or
Suffolk County, where a large percentage of the
youth of color in the Commonwealth live. Addition-
ally, DA diversion programs are open only to first-
time offenders and exclude youth with certain types
of offenses.” DAs also do not generally report the
number or characteristics of youth who are offered
diversion or participants’ demographic information.



It is therefore impossible to assess how these pro-
grams are working and whether diversion options
are made available to all youth (including youth of
color, children with disabilities, and those with open
DCF cases) equally.

Restorative justice diversion

Restorative justice programs have been successfully
adopted in other states and are starting to gain mo-
mentum in Massachusetts. The goal of these pro-
grams is to “involve, to the extent possible, those
who have a stake in an offense and to collectively
identify and address harms, needs and obligations,
in order to heal and put things right as possible.””
The aim is to hold kids accountable without the
repercussions of court involvement.”

Research has found restorative justice to be
effective with a wide range of youth, including those
with violent offenses and prior offenses.** Restora-
tive justice can be more satisfying for victims than
traditional case processing because it allows them
to actively participate in a process that they tend to
view as procedurally just, flexible, and focused on

providing care and promoting dialogue.” Offenders
who participate in restorative justice also have lower
recidivism rates than comparable offenders whose
cases are resolved in court.”"

In Massachusetts, restorative justice programs
generally use a “circle” process: the youth, the “im-
pacted party,” family, and others affected by the
offense discuss what happened and agree on a plan
for the youth to repair the harm or address under-
lying issues causing the behavior. For example, in a
school graffiti case participants might include the
janitor and the school resource officer and the child
might write a letter of apology to the janitor and
help clean up the graffiti. If the parties agree, action
plans can include many of the same tasks as tradi-
tional diversion programs, such as restitution, com-
munity service, counseling or other appropriate
services, or may incorporate non-traditional re-
sponses, such as making a pamphlet about peer
pressure to prevent other kids from engaging in
similar behavior.*

RESTORATIVE JUSTICE CIRCLE. PHOTO PROVIDED BY C4R]J.
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Communities for Restorative Justice (C4ry) has
resolved more than 600 cases in the Massachusetts
Metro Northwest region since 2000 involving both
adults and youth.” Unlike many diversion programs,
their services are not limited to misdemeanors, non-
violent offenses, or first-time offenders. C4Rry re-
ceives most referrals through police departments,
frequently preventing court involvement. Accord-
ing to c4RrJ, 97% of participants successfully com-
plete their action plans, and 92% of victims and
their supporters and 83% of offenders and their sup-
porters report satisfaction with the process.”” A
2010 recidivism study found only 16% of c4Rrjy par-
ticipants from 2000-2009 had been cited for a new
offense, compared to a recidivism rate of 27% na-
tionally among those processed through the tradi-
tional justice system.”

Another program, Juvenile Court Restorative
Justice Diversion (JCRJD), was recently established
in Lowell.” jcryD receives case referrals, including
low-level felonies, from the Middlesex District At-
torney’s office pre-arraignment. The program
started taking cases in late 2012, so it is too soon to
have comprehensive data on results. However, it has
already earned support from a wide array of stake-
holders including judges and the local district attor-
ney, and has received a one-year federal grant for
expansion.

Police-led diversion collaborative

Police have always practiced informal diversion, es-
pecially in smaller communities, by calling kids’ par-
ents or driving them home with a warning rather
than arresting them and referring them to court.
Some police departments have also developed for-
mal diversion programs. In 2008, the Cambridge
Police Department joined forces with the Cam-
bridge schools and service providers to establish the
Cambridge Safety Net Collaborative, which oper-
ates a diversion program for first-time offenders.”
Officers with specialized training work with the
child and his family to conduct a risk/need assess-
ment, develop a Youth Service Plan with goals such
as following curfew and working with a mentor, and
connect the child to services. An adolescent psy-
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chologist works with officers to ensure that the plan
appropriately addresses any mental health needs. If
kids complete the goals on their service plan and do
not have any new offenses while in the diversion
program, their case is not sent to court.

Safety Net’s record management system was re-
cently modified to allow it to better track individual
data, including completion rates, but the program
reports a §7% decrease in Cambridge juvenile arrest
rates since the program began.”* Safety Net has
helped change police department culture to encour-
age officers to “work to prevent youth from com-
mitting a first-time offense or recidivating and
investigat[e] what triggers a youth to behave in a

certain way.””

DDAP ADVOCATES AND YOUTHS GO ZIPLINING.

Alternatives to DYs detention

Even if excellent state-wide diversion options are
available, some youth will continue to be arraigned.
Some do not meet the standard for detention and
should simply be released pending trial. For others,



community-based programs can provide an appro-
priate post-arraignment alternative to detention.

The Robert F. Kennedy Children’s Action Corps’
Detention Diversion Advocacy Project (ppap) in
Dorchester is one such program.”® Each child as-
signed to ppaAP is matched with a Youth Advocate
who sees the child several times per week while the
case is pending to address unmet needs that the
child may have. This can include accompanying the
child to court dates, engaging him in recreational
activities, advocating at special education meetings,
working with parents, and more, depending on the
child’s needs. The program lasts only while the case
is pending, but many clients receive informal serv-
ices and support from DDAP after formal discharge.
More than three-quarters (76%) of participants suc-
cessfully complete the program, meaning that they
comply with its requirements, have no new offenses,
and attend all court dates.” Because it is located in
a predominantly-minority community, all partici-
pants have been youth of color, so the program also
helps reduce racial and ethnic disparities in deten-
tion.

In Salem, “On Point,” a collaboration between
Plummer Home, the Salem Police, and the Essex
County Juvenile Court, provides a community-
based alternative to detention, though kids can also
be referred to the program post-adjudication or by

pcr.” The program is guided by “positive youth de-
velopment,” a strength-based approach that focuses
on “understanding, educating, supporting, and en-
gaging youth rather than targeting problems and
trying to correct or treat them.”” Participants are
required to engage in a certain number of therapeu-
tic groups and community service sessions, as well
as recreational offerings such as trauma-informed
yoga, art and music classes, and basketball tourna-
ments. They are also expected to achieve one per-
sonal goal, such as improving their school
attendance or getting their driver’s license. Three-
quarters of kids referred to the program successfully
complete its requirements, and many alumni choose
to continue attending after they have “graduated.”

Keeping kids out of locked
detention facilities

‘When a judge detains a child, he is sent to pys. Over
the last decade, Dys has made a concerted effort to
reduce its reliance on secure detention facilities and
tailor placements to kids’ individual needs. In line
with its goal to place “the right youth in the right
place for the right reason,” pys has begun to expand
its use of shelter care and community-based op-
tions. In fiscal year 2013, one-third of the youth sent
to detention were held in non-secure settings, a sig-
nificant increase over prior years."”

One community-based alternative-
to-secure-detention program that pys
has established in Worcester County has
been exceptionally effective in ensuring
kids’ attendance at court.”" After an ini-
tial intake screening, youth in the pro-
gram are brought to foster parents in the
area who receive extra support from DYs
staff to serve their “detention” in the
community. They attend their home
schools and continue participating in
pre-existing services and activities. DYs
workers transport youth to and from
school, to a Dys reception center or
other services in the afternoon, and back
to the foster home in the evening. They
also are on call to address problems that

ON POINT YOUTH PERFORM AT HOUSE OF SEVEN GABLES IN SALEM.
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arise at other times. To ensure the availability of
beds, pys pays the foster families (at a lower rate)
even when no child is placed with them.

Of the over 450 youth placed in the Worcester
program, none have missed court appearances, and
only one has been re-arrested while his case was
pending.* Although a small number struggle in fos-
ter care and are subsequently sent to secure deten-
tion, Dys works to mediate disputes rather than
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automatically removing a child when challenges
arise. While the very low-risk profile of youth re-
ferred to the program raises questions about
whether these youth should have been detained in
the first place, the program is still a promising alter-
native to secure detention, and may be a particularly
helpful approach when a delinquency case arises out
of a conflict with family members and the young
person is unable to return home.

Focusing on dually-involved youth

As noted above, a troublingly high percentage of
youth who are held in detention have open DCF
cases. As a result, Dys, in partnership with pcr, has
begun to develop a new model for identifying and
better serving this population. In 2009, bcF and Dys
drafted a joint Memorandum of Understanding
(mov) with the goal of reducing the unnecessary use
of secure detention for children in DCF care or cus-
tody.”’ The Mo sets forth procedures that must be
followed when a child in DCF care is detained and
requires the agencies to work together. bcr and Dys
also established a working group to develop more
effective ways to serve these youth.

Building on these efforts, a new protocol for du-
ally-involved youth has been established in Hamp-
den County.** The protocol is based on a model
developed by the MacArthur Foundation’s Models
for Change network,"” and is grounded in the un-
derstanding that the behavior bringing these youth
into court is typically the result of a system failure
or a symptom of some other problem that is not

being addressed.
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The protocol first requires the Court and DCF to
check whether a child with delinquency charges is
involved with pcr. *° If a young person is dually-in-
volved, he and his parent or guardian can, in consul-
tation with his defense attorney, sign a release
allowing information-sharing between DCF, DYs,
Probation, and the Court. If they agree, the Court
Clinic facilitates a case conference attended by DCF,
DYS, the attorneys, and other relevant players such
as therapists or school personnel. Participants dis-
cuss their concerns about the child and develop a
case plan, including action items clarifying the re-
sponsibilities of each agency or provider; for exam-
ple, finding a placement, making a referral for an
evaluation, or setting up appropriate services. Be-
fore the pre-trial conference, the Court Clinic calls
to follow up on the action items and prepare a re-
port for the judge. There is a dedicated docket for
dually-involved cases, so a judge knowledgeable
about the process hears the case every time and can
hold pcr and other system players accountable for
completing the action items to which they commit-
ted.

The program, which began in 2013, is still too
early in its development to evaluate. However, at-
torneys report that pcr-involved kids who are de-
tained now receive more attention, which tends to
result in quicker placements and shorter stays in de-
tention. Judges may also be more willing to release
youth since they know that there will be prompt
case planning that they will be able to monitor.
While the goal of actually preventing abused and
neglected youth from inappropriately entering the
system or being detained is not yet a reality, the pro-
gram is a promising development, in particular as it
appropriately shifts some responsibility to the agen-
cies that are charged with keeping these vulnerable
young people from harm.



Conclusion

‘While progress has been made in Massachusetts in
reducing the use of secure detention and developing
innovative alternatives, there remains a lot of work
to be done. Massachusetts lags far behind most
other states in adopting programs that divert low-
level offending youth from the system entirely. Few
of the model initiatives mentioned in this report
have been taken to-scale across the Common-
wealth, so promising programs are available to only
a small number of Massachusetts youth. Impor-
tantly, ongoing and disturbing disparities remain in
the characteristics of youth who end up in deten-
tion. This raises questions about whether diversion
and alternative-to-detention reforms are reaching
all youth coming to the attention of the system
equally, and whether the array of programs currently
available appropriately matches the needs of these
youth. Finally, while significant efforts have been
made to reduce unnecessary pre-trial detention, ad-
ditional attention must be focused on kids detained
for probation violations, who make up close to half
the detention population. These youth would also
benefit from evidence-based programs that address
concerns about their behavior while they are on
probation — without detaining them.

As noted throughout this report, improving data
collection and coordination between agencies is a
necessary prerequisite to gaining a better under-
standing of how our juvenile justice system is and is

not working. Without knowing arrest or arraign-
ment rates for kids involved with DcF, for example,
it is impossible to determine why those youth are so
disproportionately likely to end up in detention or
to make informed decisions about how to address
that disparity. Nevertheless, some directions for im-
provement can be gleaned from the information
currently available.

As new programs are developed to serve kids at
different stages of the process, it is important to en-
sure that the mere existence of a program does not
inadvertently lead to more children entering the
system, a phenomenon referred to as “net-widen-
ing.” Professionals within the system must be vigi-
lant in ensuring that they do not unnecessarily push
kids deeper into the system in an attempt to “treat”
them. More broadly, kids shouldn’t have to come to
court to get the help they need; families, schools,
and others should have access to services that help
youth and, when necessary, hold them accountable
within the community without having to resort to
our court system. Our juvenile justice system must
also be structured and informed by our knowledge
that kids are generally best served by the least re-
strictive intervention that is necessary to avoid
harm to themselves or others.
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Recommendations

Expand pre-arraignment diversion, including
restorative justice and other community-based
options. Pre-arraignment diversion programs
should be established in all counties and should be
available to all youth in the county equally.”” These
programs should be based on evidence-based mod-
els, including evidence-based risk-assessment tools,
and should be regularly assessed to ensure that they
are effective and serve all youth equally. Commu-
nity-based programming, including restorative jus-
tice programs, should be available in addition to
traditional models.

Make detention and out-of-home placement a
last resort. Given the harm to youth and commu-
nities that results from detaining youth and remov-
ing them from their homes, it is critical that judges
and others comply with the applicable legal stan-
dards and limit detention to youth who present a
real danger to the community or whose presence in
court cannot be secured through any other
means.””* Decisions regarding detention should be
based on structured, evidence-based risk assess-
ments, ”” and conditions of release should only be
imposed if they are necessary to address dangerous-
ness or ensure that a child appears in court.” The
Courts should track and report on detention deci-
sions and outcomes at the local court and individual
courtroom level so that judges are more aware of the
outcomes of their decision-making, including any
disparate outcomes between populations of youth.

Continue to expand community-based alterna-
tives for youth who would otherwise be detained,
both as an alternative to pre-trial detention and as
an option for youth who violate conditions of re-
lease or probation."” These programs should be
available to all youth, regardless of where they live.
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Given the high prevalence of complex trauma
among justice system-involved youth, programs
serving this population should be trauma-
informed.™

Implement specific reforms to reduce racial and
ethnic disparities and address overrepresenta-
tion of other groups of youth. Youth of color con-
tinue to be overrepresented in detention and
additional, focused work is needed to understand
and address these disparities, including better col-
lection and analysis of race and ethnicity data in the
context of other complicating risk factors. DCF, DYs,
and the Courts should continue to work together to
better understand why so many pcr-involved kids
enter detention, and to develop ways to reduce their
overrepresentation, including changes in policy and
practice that may drive this disparity.™

Better data collection. Every agency involved in
the juvenile justice system, including police, district
attorneys, the Courts, Probation, and pys, should
record and publicly report statistical data at each
system decision point.”* At a minimum, the data
collected should include age, gender, race/ethnicity,
and LGBTQ status, as well as information about type
of crime, DCF or other agency involvement, educa-
tional status and disabilities, any physical or behav-
ioral health diagnoses, and outcomes for youth
served by any programs. All agencies should use the
same criteria or definitions for each of these factors
to allow for meaningful comparison. Data regarding
program outcomes should be collected and analyzed
tor all diversion and detention-alternative programs
as well as traditional detention programs to deter-
mine what is working and how we can continue to
improve the way we respond to youth at the front
end of the juvenile justice system.™
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